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PER CURI AM

Following a jury trial, Thomas Junior Shields was
convicted of possession of a firearm by a convicted felon, in
violation of 18 U S.C A 88 922(g)(1) & 924(e)(1) (West 2000 &
Supp. 2004). The district court sentenced Shields under the
federal sentencing guidelines to 120 nonths in prison. Shi el ds

tinmely appeal ed.

Shi el ds contends that the evidence was insufficient to
support his conviction. A defendant chal |l enging the sufficiency of

t he evidence “bears a heavy burden.” United States v. Beidler, 110

F.3d 1064, 1067 (4th Cr. 1997). *“The verdict of a jury nust be

sustained if there is substantial evidence, taking the view nost

favorable to the Governnent, to support it.” Gasser v. United
States, 315 U S. 60, 80 (1942). This court “ha[s] defined
‘substantial evidence,” in the context of a crimnal action, as

t hat evidence which ‘a reasonable finder of fact could accept as
adequate and sufficient to support a conclusion of a defendant’s

guilt beyond a reasonable doubt.’”” United States v. Newsone, 322

F.3d 328, 333 (4th Cr. 2003) (quoting United States v. Burgos, 94

F.3d 849, 862 (4th Cr. 1996) (en banc)). In evaluating the
sufficiency of the evidence, this court does not review the

credibility of the witnesses and assunes that the jury resol ved al



contradictions in the testinony in favor of the governnent. United

States v. Roner, 148 F.3d 359, 364 (4th Cr. 1998). The court

reviews both direct and circunstantial evidence and permts “the
government the benefit of all reasonable inferences fromthe facts

proven to those sought to be established.” United States V.

Tresvant, 677 F.2d 1018, 1021 (4th G r. 1982).

The elenments of a violation of 8§ 922(g)(1l) are that:
“(1) the defendant previously had been convicted of a crine
puni shable by a term of inprisonnent exceeding one year; (2) the
def endant knowi ngly possessed . . . the firearm and (3) the
possession was in or affecting interstate comrerce, because the
firearm had travelled [sic] in interstate or foreign comrerce.”

United States v. lLangley, 62 F.3d 602, 606 (4th G r. 1995) (en

banc) . Shields challenges only the second elenent of his
8 922(g)(1) conviction. The evidence presented at trial showed
t hat Shi el ds had obtained a firearmfroman acquai nt ance i n paynent
of a debt and had threatened a woman with the gun before ultimtely
leaving it at his daughter’s house. Several w tnesses identified
the shotgun introduced at trial as the weapon Shields had
possessed. No evidence was presented at trial countering this
testimony. We conclude that the evidence presented at trial was
sufficient to permt a reasonable fact finder to conclude that

Shi el ds knowi ngly possessed the firearm



.

Next, Shields argues that the district court erred in
denying his notion for a new trial based on newly discovered
evidence. W reviewa district court’s order denying a notion for
a new trial under Fed. R Cim P. 33 for abuse of discretion.

United States v. Singh, 54 F.3d 1182, 1190 (4th Gr. 1995).

In order to receive a new trial under Rule 33 based on
new y di scovered evidence, Shields nmust denpnstrate that: (1) the
evidence is newy discovered; (2) he has been diligent in
uncovering it; (3) it is not cumulative or inpeaching; (4) it is
material to the issues involved; and (4) it would probably produce

an acquittal. United States v. Fulcher, 250 F.3d 244, 249 (4th

Cr. 2001) (citing United States v. Custis, 988 F.2d 1355, 1359

(4th Gir. 1993)). Defendants are generally expected to satisfy al
five elements in order to receive a newtrial. Fulcher, 250 F.3d
at 249.

Shi el ds argues that after trial but before sentencing he
| earned froma forfeiture specialist fromthe Bureau of Al cohol
Tobacco, Firearnms, and Expl osives that the shotgun he was accused
of possessing had been destroyed before trial. The forfeiture
specialist denied informng Shields that the shotgun had been
destroyed, and several wtnesses at trial testified that the

shot gun presented at trial was the one that Shields had possessed.



Therefore, we find that Shields could not establish that the newy

di scovered evi dence woul d have resulted in an acquittal.

[11.
Shi el ds’ sentence included an enhancenment under U.S.

Sentencing Guidelines Manual § 2K2.1(b)(4) (2003), based on the

court’s findings at sentencing that the firearmhad an obliterated
serial nunmber, and an enhancenent under USSG 8§ 2K2.1(b)(5), based
on the court’s findings at sentencing that Shields used or
possessed the firearmin connection with another felony. Citing

Bl akely v. Washington, 124 S. C. 2531 (2004), Shields argues for

the first time on appeal that his sentence is unconstitutiona
because it was based on facts that were neither charged in the
i ndi ctment nor proven beyond a reasonabl e doubt.

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court held that the federal sentencing guidelines schene,
under which courts were required to i npose sentenci ng enhancenents
based on facts found by the court by a preponderance of the
evi dence, violated the Sixth Amendnent because of its nandatory
nature. 1d. at 746, 750 (Stevens, J., opinion of the Court). The
Court renedied the constitutional violation by making the
gui del i nes advi sory t hrough the renoval of two statutory provisions
that had rendered themmandatory. 1d. at 746 (Stevens, J., opinion

of the Court); id. at 756-57 (Breyer, J., opinion of the Court).



Al though Shields did not raise the Sixth Amendnent challenge at
sentencing, this court has held that a mandat ory enhancenent based
on judicial factfinding supported by a preponderance of the
evi dence constitutes plain error warranting correction. Uni t ed

States v. Hughes, 401 F.3d 540, 546-48 (4th Cr. 2005).

In light of Booker and Hughes, we find that the district
court plainly erred in sentencing Shields and that the error
warrants correction. Therefore, although we affirm Shields’
conviction, we vacate his sentence and remand for proceedings
consi stent w th Hughes.”® Shields’ pro se notion to amend his
appeal is denied. W dispense with oral argunent because the facts
and legal contentions are adequately presented in the nmaterials
before the court and argunment woul d not aid the deci sional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

"Because Shi el ds’ mandat ory gui del i nes sentence i s vacated, at
this tine we decline to address Shields’ challenge to the
cal culation of his crimnal history under the guidelines.
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